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Procedural Background from the Close of the Prosecution’s Case

1. On 25 February 2004, the Prosecution filed “Prosecution Notification of the Completion of its
Case and Motion for the Admission of Evidence in Written Form ” in which the Prosecution
sought to close its case. On the same date, the Trial Chamber confirmed the closure of the

Prosecution’s Case’ and acknowledging that the Accused was ill at that time, set a timetable for
the pre-defence conference to take place on 17 May 2004 and the defence case to commence

on 8 June 2004 .2

2. On 5 May 2004, the Trial Chamber vacated the dates set for the pre-defence conference and
start of the defence case on the basis that (i) the translation of the Accused’s Rule 65ter
materials, filed on 13 April 2004 in BCS had not been received by the Trial Chamber and (ii) the
Accused had been and was currently ill, having been advised by the doctors to rest. The Trial
Chamber ordered the pre-defence conference to take place on 9 June 2004 and the defence

case to commence on 22 June 2004.3

3. On 27 May 2004, due to the “continued ill health of the Accused, and the advice of the
treating cardiologist that the Accused rest for a period, after which he may resume work initially
for three days per week”, the Trial Chamber rescheduled the date of the pre-defence

conference to 17 June 2004 and the start of the defence case to 5 July 2004.4

4. On 17 June 2004, pursuant to the pre-defence conference, the Trial Chamber issued its

Omnibus Order concerning matters which had been dealt with at the conference.? In this Order,
the Trial Chamber required “the Registrar, within seven days, to provide to the Trial Chamber a
report on the number of working days lost by the Accused due to illness and the occasions on
which the Accused’s legal associates were prevented from visiting him on account of his illness.
On the basis of this report, the Trial Chamber will determine if flexibility is needed in relation to
any difficulties experienced by the Accused in the presentation of his case.”

5. On 25 June 2004, the Registrar issued a confidential report pursuant to the Trial Chamber’s
Omnibus Order in which it summarised the amount of preparation time lost due to the
Accused’s ill health. The confidential report summarised the periods of iliness from 26 February
2004 - 17 June 2004 and concluded that during this period, on a “five-day—per-week analysis”,
there were 51 “ days of illness and doctor- directed rest’. On a “three-day-per-week analysis ”,
there were 31 “days of illness and doctor directed rest.” Of the 51 (31) days identified, the
Accused “apparently performed some work to prepare his defence” during the “equivalent of 11
eight-hour work days.”

6. On 1 July 2004, Dr. Falke’s medical report stated that due to “extremely high blood
pressure...Mr Milosevic needs to rest at least until 9-7- 2004.76

7. On 2 July 2004, the Trial Chamber ordered Dr. van Dijkman to indicate “(1 ) Whether the
Accused is unfit to participate in court proceedings on 5 July 2004 (a) to deal with administrative
matters, including by video-link from the United Nations Detention Unit; or (b) to present his
case and (2) If the Accused is unfit, to explain what are the features of his high blood pressure

or any other aspects of his health that render him so unfit. "l

8. On 2 July 2004, Dr van Dijkman’s medical report concluded the following: “I do not consider it
sensible to intfroduce stressful moments again during the trial next week, but | do not think there
are any objections to discussing the administrative sides of the case.”

9. On 5 July 2004, a court hearing was held during which the Accused made a request to be
given at least one additional month before being required to present his case. During this
hearing, the Amici Curiae raised (i) the Accused’s fitness to present his defence at this time and

(i) his fitness to stand trial at all.8 The Trial Chamber considered at that stage that there was no
evidence that the Accused was not fit to stand trial,2 but that there was evidence to suggest that
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the Accused may not be fit to continue representing himself. The Trial Chamber stated that it
would “carry out a radical review of the trial process and the continuation of the trial in light of
the health problems of the Accused, which are clearly chronic and recurrent based on the most

recent report from the doctor. A0

10. On 6 July 2004, noting “in particular, the latest medical report from Dr. van Dijkman, dated 2
July 2004, which indicates that the Accused requires rest until at least 9 July 2004 and has a

health problem which Dr. van Dijkman expects to recur’, the Trial Chamber issued an order'! (i)
adjourning the trial until 14 July 2004 “at which time, subject to the medical condition of the
Accused, it will recommence”, (ii) adjourning the trial thereafter on 21 July 2004 until 31 August
2004, allowing the Accused additional time in which to prepare for the presentation of his case
and (iii) directing the Registrar to identify a cardiologist, with no prior involvement in the
treatment of the Accused, to examine the Accused and consider all relevant information
pertaining to his health in the context that he represents himself and report quam primum to the
Trial Chamber on the fitness of the Accused to continue to represent himself and the likely
impact on the trial schedule should he continue to do so.

11 On 12 July 2004, the Trial Chamber issued a scheduling order'2 vacating the trial start date
of 14 July and adjourning proceedings on the basis of a medical report by Dr. Sedney, dated 12
July 2004, in which she referred to the Accused’s high blood pressure values and advised that
the Accused should rest. The Trial Chamber ordered the Registrar to “obtain a report from the
treating cardiologist by the end of Friday, 16 July 2004 indicating whether the Accused is fit to
participate in court proceedings from Monday, 19 July 2004 to Wednesday 21 July 2004”. The
Trial was then adjourned until 19 July 2004.

12. On 16 July 2004, Dr. Sedney advised that on the basis of the blood pressure values of the
Accused, he should not attend the hearing set for Monday 19 July 200413

13.0n 16 July,1—4 considering Dr. Sedney’s medical report, the Trial Chamber adjourned the
proceedings until 31 August 2004, pursuant to Articles 20 and 21 of the Statute of the
International Tribunal and Rule 54 of the Rules of Procedure and Evidence.

14. On 19 July 2004, the Trial Chamber ordered the Prosecution to file submissions on the role
of assigned counsel “in ensuring the fair presentation of the defence case, in particular in the

absence of instructions to, or cooperation with, counsel by the Accused. A5

15. On 21 July 2004, the Trial Chamber invited written submissions with a view to giving further
consideration to the conclusion of the trial in a fair and expeditious manner, including the

possibility of severing one or more of the indictments.1® Having considered the written
submissions from both the Prosecution and the Amici Curiae opposing the severance of one or

more indictments, '’ the Trial Chamber decided not to give further consideration to the matter at
this stage in the proceedings.@

16. Pursuant to the Trial Chamber’s order on 6 July 200412, a medical report dated 24 July

2004 was submitted by Dr. Tavernier, a cardiologist from Belgium,@ who had had no prior
involvement in the treatment of the Accused. Dr Tavernier examined the Accused on 21 and 22
July 2004 and concluded that “based upon his present clinical condition, his present lifestyle
and his poor adherence to the proposed therapeutic plan at this moment, Mr. Milosevic is in my
opinion not fit to represent himself. 21 An accompanying toxicology report by Dr. Touw was
provided to the Judges, but not disclosed to the parties.

17. On 26 July 2004, the Prosecution filed submissions on the issue of assigned counsel, as
requested by the Trial Chamber.22

18. On 6 August 2004, the Trial Chamber requested submissions on the issue of assignment of
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counsel from the Amici Curiae.23 On the same date, the Prosecution issued an addendum to
the filing submitted on 26 July 2004.24

19. On 13 August, the Amici Curiae filed submissions on the issue of assignment of counsel to
the Accused.2® The Prosecution responded to these submissions on 19 August 2004.%26

20. On 18 August 2004, Dr van Dijkman, the treating cardiologist, concluded in his medical

report that the Accused was “not fit enough to defend himself.”2’ Dr. van Dijkman’s last
examination of the Accused for the purposes of this report was on 26 July 2004.

21. On 24 August 2004, the Trial Chamber issued an order?8 to the Registrar to obtain
additional medical reports from both Dr. Tavernier and Dr. van Dijkman in order to explain
further the conclusions contained within the reports, and for each to comment upon the other’s
report.

22. On 25 August the Trial Chamber issued a “Scheduling Order Concerning
Recommencement of the Trial’ which ordered the trial to recommence on 31 August 2004.

23. On 26 August 2004, Dr. Dijkman wrote a further medical report2? in which he concluded that
he agreed with Dr. Tavernier about the “current medical condition of Mr Milosevic.” He did not
carry out any further examination of the Accused at this time.

24. On 27 August 2004, Dr. Tavernier provided a further medical report in which he concluded
inter alia that:

“(1) Mr Milosevic has severe essential hypertension.
(2) There is significant doubt about the therapy compliance of Mr Milosevic.

(3) If Mr Milosevic would strictly adhere to the whole therapeutic plan, a better
control of the blood pressure could be obtained.

(4) In the present situation, Mr Milosevic is not fit enough to defend himself.

(5) If Mr Milosevic would continue to represent himself this will delay the progress of
the trial significantly.”

Dr. Tavernier did not carry out any further examination of the Accused at this time.

25. Both Dr. Tavernier and Dr. van Dijkman concluded that the Accused suffers from “severe
essential hypertension” and that his condition was such that a hypertensive emergency, a
potentially life-threatening condition could develop.

26. On 31 August 2004, the defence phase of the trial commenced with the presentation of an

opening statement by the Accused.2C This statement lasted for two days, concluding on 1
September 2004, pursuant to which the parties were invited to make “further submissions

concerning the content of the medical reports and assignment of defence counsel™!. Oral
submissions were presented by the Prosecution, Amici Curiae and the Accused.

27. During the hearing on 1 September 2004, the Accused requested an opportunity to have a
further medical report prepared on his behalf by a doctor of his choosing.Q This request was
rejected by a majority decision of the Trial Chamber.33

28. On 2 September 2004, during the proceedings, the Trial Chamber ordered that counsel be
assigned to the Accused and that the Registrar should endeavour in the first instance to secure
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the appointment of Mr. Steven Kay and Ms. Gillian Higgins as the court assigned counsel.3*
The Trial Chamber concluded that it was “plain from the medical reports that the accused is not
fit enough to defend himself and that should he continue to defend himself, there will be further

delays in the progress of the trial. 35

29. At the time the order was made, the Accused expressed his opposition to the order and his
desire to appeal.$

30. By a Decision of the Deputy Registrar issued on 3 September 2004, Mr. Steven Kay QC
and Ms. Gillian Higgins were assigned as counsel to the Accused. Following the assignment of
counsel, on the same day, the Trial Chamber issued an “Order on the Modalities to be Followed
by Court Assigned Counsel’. This order set out the following duties of court assigned counsel:

“(1) It is the duty of court assigned counsel to determine how to present the case for
the Accused, and in particular it is their duty to:

(a) represent the Accused by preparing and examining those witnesses court
assigned counsel deem it appropriate to call;

(b) make all submissions on fact and law that they deem it appropriate to make;

(c) seek from the Trial Chamber such orders as they consider necessary to enable
them to present the Accused’s case properly, including the issuance of subpoenas;

(d) discuss with the Accused the conduct of the case, endeavour to obtain his
instructions thereon and take account of views expressed by the Accused, while
retaining the right to determine what course to follow; and

(e) act throughout in the best interests of the Accused;

(2) The Accused may, with the leave of the Trial Chamber, continue to participate
actively in the conduct of his case, including, where appropriate, examining
witnesses, following examination by court assigned counsel;

(3) The Accused has the right, at any time, to make a reasonable request to the Trial
Chamber to consider allowing him to appoint counsel; and

(4) Court assigned counsel is authorised to seek from the Trial Chamber such
further orders as they deem necessary to enable them to conduct the case for the
Accused.”

31. On 7 and 8 September 2004, the first defence witness on the Accused’s witness Iistﬂ, Miss
Smilja Avramov, testified before the Trial Chamber. This withess was examined by Assigned
Counsel Steven Kay QC after an application for the Accused to examine the witness first was
rejected by the Trial Chamber.

32. Pursuant to the Accused’s oral indication that he wished to appeal against the Trial
Chamber’s decision to assign counsel, on 8 September 2004, the Assigned Counsel filed a
“‘Request for a Certificate Pursuant to Rule 73(B) to Appeal Against the Trial Chamber Order
Concerning the Representation of the Accused Dated 2 September 2004.”

33. On 8 and 9 September 2004, the second defence witness on the Accused’s witness list38,
Mr. James Jatras, testified before the Trial Chamber. This witness was examined by Steven
Kay Q.C.

34. On 10 September 2004, the Prosecution responded to the request for certification, taking



the position that the request was a “matter for the Trial Chamber " 39

35. On the same day, the Trial Chamber granted the request for a certificate pursuant to Rule

73(B).%2 In its Order, the Trial Chamber conceded that the “decision...to assign counsel affects
fundamentally the conduct of the trial and as such it would be best to have it resolved by the

Appeals Chamber at this stage, rather than after the conclusion of the trial. 41

36. On 14 September 2004, a further witness from the Accused’s witness list, Mr. Roland Keith,
testified before the Trial Chamber. This witness was examined by Steven Kay Q.C.

37. On 15 September 2004, Assigned Counsel presented submissions in relation to the Trial
Chamber’s “Order on the Modalities to be Followed by Court Assigned Counsel.” Assigned
Counsel submitted inter alia (i) that the Trial Chamber should order a further medical report on
the fitness of the Accused to represent himself given that 51 days had elapsed since his last
examination by Dr. van Dijkman on 26 July 2004 and (ii) that the Accused should be allowed to
question the witnesses first in order to ensure that his case was ‘put’ through the witnesses.
Both submissions were rejected by the Trial Chamber. The Trial Chamber granted an
adjournment of the trial proceedings for a period of four weeks until 12 October 2004 in order to

allow time for defence preparations.

38. The Trial Chamber’s written decision outlining its reasons to assign counsel to the Accused
was filed on 22 September 2004.

39. This appeal is filed on behalf of the Accused by the Assigned Counsel acting pursuant to
their mandate to “act in the best interests of the Accused.”*2

The Law

40. In order to appeal successfully against the decision of a Trial Chamber, a party must
demonstrate that the Trial Chamber has erred in the exercise of its discretion or that the
decision is invalidated by an error of law.

41. In relation to the exercise of discretion, the party challenging must identify for the Appeals

Chamber a “discernable” error made by the Trial Chamber.#3 It must be demonstrated that “the
Trial Chamber misdirected itself either as to the principle to be applied, or as to the law which is
relevant to the exercise of the discretion, or that it has given weight to extraneous or irrelevant
considerations, or that it has failed to give weight or

sufficient weight to relevant considerations, or that it has made an error as to the facts upon
which it has exercised its discretion.”**

42. In challenging the exercise of a Trial Chamber’s discretion, the issue is not whether the
decision was correct, “in the sense that the Appeals Chamber agrees with that decision, but
rather whether the Trial Chamber has correctly exercised its discretion in reaching that

decision.” It is “only where an error in the exercise of the discretion has been demonstrated
that the Appeals Chamber may substitute its own exercise in the place of the discretion

exercised by the Trial Chamber. 46
Grounds of Appeal
43. The grounds of appeal are as follows:

(1) The Trial Chamber erred in law in its interpretation of Articles 20 and 21 (4)(d) of
the Statute by concluding that:



(a) The “overarching right to a fair trial, which includes a right to a
defence, may, where appropriate, lead to the assignment of counsel for
the Accused to conduct his defence” and;

(b) The need for the trial to continue was of greater importance than the
need to respect the rights of the Accused in full.

(2) In the alternative, the Trial Chamber’s exercise of its discretion to assign counsel
to the Accused against his will was unreasonable in circumstances where :

(a) The Trial Chamber failed to have regard to the preliminary issue of
whether the Accused is fit enough to stand trial, having been declared
unfit to represent himself.

(b) The Trial Chamber did not allow the Accused to challenge the finding
of unfitness to represent himself, by obtaining his own medical report.

(c) The Trial Chamber permitted the Accused to prepare and present his
opening statement from 31 August 2004 to 1 September 2004 without
causing any disruption to the proceedings and thereby gave him a
reasonable expectation that he would be able to present his case. The
Trial Chamber thereafter exercised its discretion to assign counsel
notwithstanding the fact that it did not have updated medical opinion
confirming that the Accused was unfit at that stage in the proceedings.

(d) Having regard to (c), the Trial Chamber did not seek medical opinion
as to whether there was any revised working regime within which the
Accused could have continued to represent himself at this stage in the
proceedings.

(e) The Trial Chamber failed to give sufficient weight to the
considerations raised by the Amici Curiae in relation to the problems

caused by assigning counsel to an accused against his will. a7

(f) The Trial Chamber failed to give sufficient weight to the possibility of
assigning stand-by counsel to assist the Accused in representing himself.

3. The Trial Chamber erred in the exercise of its discretion as to the manner in which

it requires Assigned Counsel to act, i.e. by requiring Assigned Counsel to examine
the witnesses first, it being discretionary as to whether the Accused can then

examine his witnesses thereafter.48
Submissions
Ground (1)(a) and (b)

44. The Trial Chamber erred as a matter of law in its interpretation of Articles 20 and 21(4)(d) of
the ICTY Statute. The Chamber’s interpretation can be cited and/or summarised as follows:

(i) “The minimum guarantees set out in Article 21(4) of the Statute are elements of
the overarching requirement of a fair trial.”

(i) Whether by way of self-representation or legal assistance, the purpose of Article
21(4)(d) is to secure for an accused the right to a defence, which is a prerequisite for
a fair trial.

(iii) The right to represent oneself must yield when it is necessary to ensure that the
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trial is fair.

(iv) An accused may lose his right to represent himself if the effect of its exercise is
to obstruct the achievement of the object and purpose of Article 20, namely securing
for an accused his right to a defence and a fair trial.

(v) “If at any stage of a trial there is a real prospect that it will be disrupted and the
integrity of the trial undermined with the risk that it will not be conducted fairly, then
the Trial Chamber has a duty to put in place a regime which will avoid that. Should
self- representation have that impact, we conclude that it is open to the Trial
Chamber to assign counsel to conduct the defence case, if the Accused will not
appoint his own counsel.”

45. The right of self-representation constitutes a fundamental principle protected by both

European and International Convention law.2 This right is expressly protected in Article 21 of
the Statute of the ICTY.

46. Article 21 of the Statute states that an accused “shall be entitled to a fair and public hearing”
and sets out the explicit rights of the accused, designating them as “minimum guarantees in full
equality”:

“4. In the determination of any charge against the accused pursuant to the present
Statute, the accused shall be entitled to the following minimum guarantees, in full
equality:

(d) to be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal assistance,
of this right; and to have legal assistance assigned to him, in any case where the
interests of justice so require, and without payment by him in any such case if he
does not have sufficient means to pay for it.”

47. Article 20 of the Statute sets out the Trial Chamber’s duties in the conduct of the trial
proceedings and requires the Trial Chamber to carry out its duties with “full respect for the rights
of the accused”:

“1. The Trial Chambers shall ensure that a trial is fair and expeditious and that
proceedings are conducted in accordance with the rules of procedure and evidence,
with full respect for the rights of the accused and due regard for the protection of
victims and witnesses.” [Emphasis added.]

48. It is submitted that the Trial Chamber misinterprets the minimum guarantees set out in
Article 21 of the Statute as “elements of the overarching requirement of a fair trial.” [Emphasis
added]. This interpretation frames the requirement of a fair trial as ‘superior’ to the minimum
guarantees set out in Article 21 and thereby fails to take into account the nature of the
guarantees as the constitutive elements which make a fair trial possible. The minimum
guarantees are the very substance of the fair trial, and not inferior to it. They are to be protected
in “full equality”.

49. The Trial Chamber’s interpretation of Article 20 and 21 whereby the right to represent
oneself must “yield” when it is necessary to ensure that the trial is fair, fails to take account of
the nature of the Accused’s rights as “ minimum guarantees”. It is submitted that such minimum
guarantees by definition, cannot be interfered with or compromised.

50. According to the reasoning of the Trial Chamber, not only might the right to self-
representation have to ‘yield’, in order to secure a fair trial, but an accused may have to lose this
right altogether, if the effect of its exercise is to obstruct the achievement by the Trial Chamber
of the object and purpose of Article 20, namely securing for an accused a trial which it



determines is a fair trial. This interpretation ignores the weighing of competing interests which
has already been carried out by the drafters of the Statute who determined that the right to
represent oneself must be guaranteed in order to secure a fair trial. To enshrine individual rights
is meaningless unless the court is willing “to give up whatever marginal benefit [it] would receive

from overriding these rights when they prove inconvenient. »50

51. The Trial Chamber concludes that it is not obliged to “indulge the wish of an accused to
conduct his defence where his capacity to do so is impaired that, were he to continue to do so,
there would be a material risk that he would not receive a fair trial”. [Emphasis added]. It is
submitted that in this instance, the Trial Chamber trivialises its own recognition of the right to
self-representation set out in Article 21(4)(d) as a minimum guarantee thereby disregarding its
obligation to respect this right.

52. The Trial Chamber states that “If at any stage of a trial there is a real prospect that it will be
disrupted and the integrity of the trial undermined with the risk that it will not be conducted fairly,
then the Trial Chamber has a duty to put in place a regime which will avoid that. Should self-
representation have that impact, we conclude that it is open to the Trial Chamber to assign
counsel to conduct the defence case, if the Accused will not appoint his own counsel.” In the
Trial Chamber’s analysis, the Accused’s right to represent himself is diminished by the
prioritisation of their wish to conclude this trial. However, this prioritisation replaces the risk of
not concluding the trial with the risk that the Accused’s defence case will not be accurately
presented. As HHJ May concluded at the outset of this trial, “The Accused has a right counsel,

but he also has a right not to have counsel. H1

53. In support of its analysis, the Trial Chamber argues that “/t is widely recognised in domestic
jurisdictions that, where an accused who represents himself disrupts his trial by misbehaviour,
he may be removed from the court and counsel appointed to conduct his defence. That step is
necessary to secure the integrity of the proceedings with a view to ensuring that the trial as a
whole is fair. There is no difference in principle between deliberate misconduct which disrupts
the proceedings and any other circumstance which so disrupts the proceedings as to threaten
the integrity of the trial.”

54. It is submitted that the appointment of counsel to an accused who is engaging in deliberate
misconduct i.e. in the case of The Prosecutor v. Seselj is quite distinct from the situation where
an accused is engaging in the legitimate exercise of his right to self-representation and would
be allowed to continue but for a finding of medical unfitness. In the former instance, an accused
may be said to have forfeited his right to represent himself by his own voluntary conduct. In the
latter, the Accused is still asserting his right, despite a finding of unfitness. In such
circumstances, it is submitted that a correct interpretation of the Trial Chamber’s duty under
Article 20 to ensure a fair trial requires it to enforce the Accused'’s Article 21 rights as minimum
guarantees rather than take one of these rights away.

55. Notwithstanding the jurisprudence of the ICTR and the ICTY Trial Chambers on the
interpretation of Article 21 of the Statute as an “enabling provision ” for the assignment of stand-

by counsel,2 it is submitted that the correct interpretation of Article 21 does not provide a
power to impose counsel upon an unwilling defendant. The right to have “assigned” counsel
pursuant to Article 21(4)(d) relates to a situation where the Accused has insufficient means to
bear the costs of counsel. To interpret the entitlement to the assignment of legal assistance as a
power to impose counsel on an Accused who has the will and means to represent himself is to
contravene his right to self- representation as a minimum guarantee. Furthermore, the
provisions within the Statute do not provide for the withdrawal of those rights, nor do they
indicate a ranking of those rights.

56. The Trial Chamber concedes that “extensive research has not led to the identification of any
case in any jurisdiction where counsel has been assigned to an accused person because he
was unfit to conduct his case as the result of impaired physical health.” The case law cited by
the Trial Chamber supports the general principle that the right to self- representation is a



qualified as opposed to an absolute right. However, crucially, there is no authority to support the
proposition that the right can or should be qualified in the particular circumstances of this case.

57. The Trial Chamber refers to case law from three international tribunals. However, the
circumstances in which counsel have been assigned to an unwilling defendant at the ICTY and
ICTR have been limited to circumscribed situations, largely concerning obstructionist behaviour
by Defendants. This is not the case in the present situation, where the sole possible justification
for considering the imposition of counsel relates to the health of the Accused, who has
consistently asserted his right to represent himself, from the time he was transferred into the
custody of the ICTY.

58. In The Prosecutor v. Barayagwiza,5—3 the Defendant chose not to attend his trial and,
crucially did not assert his right to self-representation. The issue was whether the Trial Chamber
would allow defence counsel to withdraw from the case in circumstances where the Accused
had instructed defence counsel not to represent him in any respect during the trial. The Trial
Chamber held that the Accused was boycotting the trial, that his actions were obstructing the
course of justice, and that defence counsel should not withdraw. The non-assertion of the right
to self-representation by Barayagwiza distinguishes it from the circumstances of the present
case.

59. In the case of The Prosecutor v. Seselj,& the main reason for the imposition of standby
counsel upon the unwilling Accused was that he was “increasingly demonstrating a tendency to
act in an obstructionist fashion, while at the same time revealing a need for legal assistance.” In
this instance, the Accused, by virtue of his obstructionist behaviour waives his right to represent
himself. The subsequent actions of the Trial Chamber to appoint standby counsel cannot
therefore be interpreted as trampling over his rights. The classification of this case within the
obstructionist/boycotting category of cases, once again distinguishes it from the present
situation, where the sole basis for assigning counsel to the Accused is by reason of his ill-
health.

60. In The Prosecutor v. Norman,ﬁ the Accused informed the Court that he wished to dispense
with his counsel and represent himself on the date which had been set for the start of his trial.
The Court specifically distinguished the situation from that faced by Mr. Milosevic, stating the
following:

“The distinction between these two cases is that whilst Milosevic is being tried separately and
alone, Hinga Norman is being tried with two accused persons. In addition to this, whilst
Milosevic indicated his option for self- representation from the outset as soon as he was
transferred to the custody of the ICTY, Hinga Norman did this only on the 3rd June 2004, in fact,
on the date which had, with his consent, been fixed for the commencement of his trial, to invoke
and exercise this same statutory right.” SEmphasis addedC.

61. This case is distinguishable from the present case, on the basis that (i) the Accused, Hinga
Norman was being jointly tried with two others, (ii) the “limited time span” of the Special Court
created a “serious case for concern” in relation to “further disruption to the Court’s timetable”
which may have been caused if the Accused were to be allowed to dispense with counsel at the
outset of the trial proceedings and (iii) the the Accused attempted to exercise the right to self-
representation only at the outset of trial, after more than a year in pre-trial detention with a
defence team having prepared his case for trial. The Special Court qualified the Accused'’s right
to self-representation, but did not take that right away, choosing to assign stand-by counsel to
“assist” the Accused in the exercise of that right.

62. The Trial Chamber also refers to the case of Croissant v. Germany>® before the European
Court of Human Rights. Although this case does provide support for the proposition that the
right to self-representation is “not an absolute right” the Court issued a warning that while
restriction “of the right may be justified, as here, by the need to protect the rights of another

person (i.e. the complainer), it must only be to the minimum extent necessary =l Importantly,
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this case was not concerned with the crucial issue of an Accused wishing to represent himself,
but rather with a situation where an accused was objecting to additional counsel being
appointed by the court. Mr Croissant objected to the court’s appointment of a third lawyer when
he had already designated two lawyers of his own choosing, and to the political orientation of
the particular lawyer the court selected. Moreover, his objection was partially motivated by the

court’s requirement that he pay the court- imposed Iawyer.5—8 It is submitted that this case does
not and cannot provide any guidance in the particular circumstances of the present case,
particularly given that it concerns litigation within an inquisitorial system, as opposed to one
which is party-driven.

63. In its Decision, the Trial Chamber acknowledges that common law jurisdictions, “in which
proceedings are adversatrial, typically recognise an accused’s right to represent himself at trial.”
This right constitutes a fundamental tenet of the common law system. In England and Wales,
subject to certain statutory restrictions on cross-examination by defendants in person in sex
offence cases, a defendant has the right to conduct his own defence, without the services of a

lawyer.%2 Where an Accused “expresses a desire to conduct his own defence, he should be
allowed to do so and counsel should not be assigned to him against his will."80 In the United

States of America, it has been stated at the Supreme Court level in Faretta v. California m, that
“to force a lawyer on a defendant can only lead him to believe that the law contrives against
him. Moreover, it is not inconceivable that in some rare instances, the Defendant might in fact
present his case more effectively by conducting his own defense...It is the Defendant, therefore
who must be free personally to decide whether in his particular case counsel is to his
advantage. And although he may conduct his own defence ultimately to his own detriment, his

choice must be honoured out of “that respect for the individual which is the lifeblood of the lawb2

64. Limitations to the right to self-representation within adversarial systems are narrow in scope
and primarily relate to sexual offence cases where the “ rationale for this type of legislation has

been the need to protect a complainant.a—3 Other jurisdictions confirm that restrictions on the
right to self-representation should be limited and many only contemplate the assigning of an
intermediary to assist with cross-examination on sensitive matters, rather than imposing counsel

for all purposes.@ England@, Scotland®® and Australia®’ have been reluctant to extend these
restrictions any further for the precise reasons noted by the Amici Curiae in their submissions

dated 13 August 2004.58

65. In its Decision, the Trial Chamber refers to a number of civil law systems where

representation by counsel is often mandatory in serious criminal cases.?2 The Trial Chamber
relies on these civil law systems as providing examples of “ circumstances where assignment of
counsel is authorised and occurs in practice.” However, it is submitted that such reliance sets a
dangerous precedent for application within the Tribunal, where the proceedings are adversarial
in nature. In general, the importance of the lawyers in civil system criminal trials is diminished by
the greater activity of the judge and the inquisitorial trial itself is “very often restricted to
discussing the value of the data in the files compiled long beforehand. Witnesses are not called
to testify unless special circumstances make their actual presence desirable ... and the general

practice if witnesses are called is that the judge, rather than the parties questions them. "0

Importantly, in civil law systems such as Germanyﬂ and the FRY’2, the assignment of defence
counsel cannot silence the Accused, who still has a right to address the court. The assignment
does not withdraw or abrogate the Accused’s ability to represent himself.

66. However, the transposition of the principle of assignment of counsel from the civil law
tradition to the adversarial proceedings of the ICTY creates a plethora of fair trial issues. In
particular, the imposition of counsel upon an accused who wishes to assert his right to self-
representation in adversarial proceedings “would effectively deprive that accused of the

possibility of putting forward a defence”.”2 In the absence of instructions from the Accused, an
imposed lawyer would not be in a position to positively advance a defence or contest evidence
during the trial, i.e. put the Accused’s case without instructions that reveal a positive defence. It
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is inevitable that the defence put forward will not fully represent the Accused’s actual defence
were he to present it. In essence, “A fair trial is not possible by imposing counsel upon an
Accused when the advocate has no instructions and has no communication from him as to how

to conduct his case.” This proposition has been accepted and upheld by the Trial Chamber on

a number of previous occasions.”? In circumstances where a Trial Chamber has asked the
Accused whether he wishes to assign his own lawyer to assist him and the Accused has
refused, if he chooses to continue exercising that right in circumstances where his health is at
risk, then the responsibility for any deterioration of his health is his. It cannot be said in those
circumstances that the trial was unfair. Where however, a Trial Chamber assigns counsel to an
accused, in the knowledge that the accused has never had any intention of co -operating with
counsel, the Trial Chamber embarks upon a course which substitutes one risk, which is that the
Accused’s health will prevent him for protracted periods from acting in his own defence, with
another risk, i.e that his defence will be incorrectly put. The question then arises as to whether
such an outcome can ever be described as a fair trial.

67. The Trial Chamber’s Decision concludes that the assignment of counsel is necessary to
guarantee the right of the Accused to a fair trial. However, the Decision contains no argument to
support the proposition that the delays to the trial due to the ill health of the Accused in any way
impair the fairness of the trial to him . In the absence of assignment of counsel, the trial may
indeed take longer to reach its ultimate conclusion, and may be subjected to further delay and
considered unfair to the process, or the concerned public or Mr Milosevic’s alleged victims.
However, ultimately, the only type of unfairness contemplated by the Statute is unfairness to the
Accused, which is not satisfactorily reflected in the Trial Chamber’s Decision. Furthermore, the
Trial Chamber’s concern for expedition within the trial process will not necessarily guarantee or
provide a fairer hearing for the Accused.

68. The Trial Chamber’s conclusion that if counsel were not assigned to the Accused, the trial
would be “disrupted and the integrity of the trial undermined ” is speculative and unsupported
and as such cannot be used to justify overriding a right protected by the Statute as a “minimum
guarantee’.

69. In the circumstances of this case, where there has been a finding that the Accused is “at the
current time” unfit to represent himself, a Trial Chamber cannot simply disregard the Accused’s
minimum guarantees or advocate that they must yield. In fulfilling its duty to respect that right
and ensure a fair and expeditious trial, a Trial Chamber must exhaust all possible regimes in
which that right could still be respected. Such regimes may entail (i) obtaining medical advice as
to the circumstances in which the particular accused could still continue to represent himself
(i.e. by shorter court sessions; alternate sitting and preparation days) or (ii) an adjournment of
the proceedings until such time as the Accused is fit enough to represent himself.

70. In these circumstances, it is submitted that to yield or withdraw a constitutive fair trial right
such as the right to self-representation undermines the integrity of the notion of a fair trial and
cannot therefore be justified in the circumstances of this case.

71. In essence, it is submitted that the Trial Chamber has erred in law by interpreting Articles 20
and 21 of the Statute in such a way as to permit the assignment of counsel to the Accused. In
the absence of any precedent for the qualification of the right to self-representation in the
particular circumstances of this case, it is submitted that the assignment of counsel to this
Accused sanctions the erosion of his fair trial rights and opens the floodgates to further
abrogation of minimum guarantees in the future. In its Decision, the Trial Chamber has
concluded that the need to finish this trial without further interruption due to the ill-health of the
Accused, is of greater importance than the protection of the Accused’s fair trial rights. Having
made that decision, the Trial Chamber then proceeded to create conditions which it believes will
satisfy the requirements of a fair trial albeit at the expense of the minimum guaranteed right of
the Accused to represent himself. This replaces one risk with an even greater risk of unfairness.
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Ground (2)(a)

72. In the alternative, even if it accepted that the right to self- representation can be qualified to
allow for the assignment of counsel in the circumstances of this case, it is submitted that the
Trial Chamber abused its discretion by failing to have regard to the preliminary issue of whether
the Accused is fit enough to stand trial, having been declared unfit to represent himself. The
Trial Chamber was unreasonable in failing to evaluate whether the Accused is fit enough to
exercise his express and implied rights, including his right to testify over an extended period of
time before making the discretionary decision to assign counsel.

73. The Amici Curiae submitted both orally and in writing that a medical assessment on fitness
to stand trial should have been conducted prior to any decision by the Trial Chamber on the
assignment of counsel. The Appeals Chamber is directed to these submissions for the purposes
of this appeal.

74. Prior to the Amici Curiae’s written submissions, the Trial Chamber took the position that

“there is no evidence that the Accused is not fit to stand trial at all”’%. The Trial Chamber failed
to reconsider this issue following written submissions by the Amici Curiae on 13 August 2004.

75. It is submitted that in circumstances where the Accused has been found physically unfit to

represent himself, a live issue’’ arises as to whether he is physically fit to exercise his right to

testify within the trial over a prolonged period, and consequently fit to stand trial at all, in
accordance with the test recently formulated in The Prosecutor v. Strugar 18

76. In Strugar, the Trial Chamber determined that the appropriate test in assessing fitness to
stand trial is to:

“Evaluate the capacity of the accused to exercise his express and implied

rights.... This will give full effect to the Statute, and the result will not be out of
keeping with the widely prevailing position in national jurisdictions. These capacities
identified may be stated shortly as:

- to plead,

- to understand the nature of the charges,

- to understand the course of the proceedings,

- to understand the details of the evidence,

- to instruct counsel,

- to understand the consequences of the proceedings, and

- to testify.”?

77. Furthermore, the Trial Chamber in Strugar stated that:

“It would be entirely inappropriate, and unjustified, and antithetical to the application of
international criminal law, to require that each of these capacities must be present at their
notionally highest level, or at the highest level that a particular accused has ever enjoyed in
respect of each capacity. Rather, as the jurisprudence of many nations has identified, in the
application of criminal law what is required is a minimum standard of overall capacity below
which an accused cannot be tried without unfairness and injustice.”

78. Although the Trial Chamber did not refer expressly to the right to self- representation in its
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Decision, it is submitted that this right falls within the category of “ express rights” which an
Accused must have the capacity to exercise in order to ensure that he is tried “without
unfairness and injustice.” Therefore, arguably, if an accused does not have the minimum
standard of overall capacity to exercise his right to represent himself, e.g. due to ill-health, then
he is not fit enough to stand trial.

79. Given the importance of this issue, it is submitted that it was an error in the exercise of the
Trial Chamber’s discretion to assign counsel without first having resolved this live issue.

Ground (2)(b)

80. The Trial Chamber’s exercise of its discretion to assign counsel to the Accused against his
will depriving him of a fundamental right was unreasonable in circumstances where the
Chamber did not first allow the Accused to challenge the finding of unfitness to represent
himself, by obtaining his own medical report. The Trial Chamber failed to place before itself all
relevant information before exercising its discretion to assign counsel.

81. At the hearing on 1 September 2004, the Accused challenged the medical finding and
requested that he be allowed to obtain further medical reports on this issue, before a decision

on assignment of counsel was made by the Trial Chamber.80

82. The Accused explained that it was only upon the assessment of Dr. Tavernier from Belgium
—whom the Trial Chamber appointed expressly to address the question of unfitness — that such
a finding was made. Dr. van Dijkman agreed with this finding after examining the Accused on 26
July 2004. Mr Milosevic expressed his view that the finding of unfitness was a “manipulation
aimed at depriving” him of his “right to speak.”

83. The Prosecution objected to the Accused’s application on the basis that he and/or his
Associates must have been aware of the possibility of challenging the medical finding at an
earlier stage in the proceedings and that the application at this stage was too late. The Amici
Curiae asked the Trial Chamber to consider the Accused’s application despite its lateness due
to the fact that it was an “important matter’. The Amici Curiae also clarified the position that
there had never been an order requiring the Accused to posit an alternative medical report in
the event that he challenged the findings. Neither had any of the examining doctors previously
raised the issue of the Accused’s unfitness to represent himself.

84. The Accused stated that it had not crossed his mind that counsel may be imposed upon
him, and thereby proffered a reason as to why he had not challenged the medical opinion at an
earlier stage.

85. In light of (i) the Accused’s oral application on 1 September 2004 for further medical opinion
on the issue of fitness, (ii) the fact that the last medical examination of the Accused in relation to
fitness by either Dr. Tavernier or Dr. Dijkman was on 26 July 2004 and (iii) the crucial relevance
of the issue of the Accused’s fitness to represent himself to the decision as to whether or not to
assign counsel, it is submitted that the Trial Chamber erred in the exercise of its discretion to
assign counsel to the Accused. The Trial Chamber erred by failing to place before itself all
relevant information before making the discretionary decision to assign counsel.

Ground (2)(c)

86. The Trial Chamber’s exercise of its discretion to assign counsel at that particular stage in
the proceedings was unreasonable in circumstances where having permitted the Accused to
present his opening statement for two days without interruption to the proceedings, or evident
deterioration to his health, the Trial Chamber did not then obtain updated medical opinion
confirming the Accused’s alleged unfitness at that stage in the proceedings. Given the Trial
Chamber’s stated concern in relation to the impact of defence work upon the Accused’s health,
its failure to obtain updated medical opinion was irrational.
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87. The medical findings of unfitness by Dr. Tavernier and Dr. Dijkman referred to the “present

clinical condition"81 of the Accused, who was last medically examined by Dr. Dijkman on 26 July

2004. Both doctors also refer to the fact that the Accused’s condition is subject to
stabilisation®2, and even the Prosecution has recognised that the Accused’s health condition is
not “permanent” but rather “periodical. 83

88. Since his last medical examination for the purposes of fitness on 26 July 2004, the Accused
has been preparing his defence case and proofing witnesses. Prior to 26 July 2004, the
Accused had filed his witness and exhibit list as required by the Trial Chamber, by 13 April
2004.

89. Given the consistent diagnosis of the Accused’s condition as periodical as opposed to
permanent, and the Accused’s successful presentation of his lengthy opening statement, it is
submitted that it was incumbent upon the Trial Chamber to obtain an updated assessment of his
current fitness. The Trial Chamber’s actions in allowing the Accused to open his case, in the
absence of any intervening act, gave the Accused a reasonable and legitimate expectation that
his rights would be protected and respected. In the absence of a relapse or an updated medical
opinion, the decision to assign counsel was premature and inappropriate.

Ground (2)(d)

90. The Trial Chamber’s exercise of its discretion to assign counsel to the Accused was
unreasonable in circumstances where it did not seek updated medical opinion as to whether
there was any revised working regime within which the Accused could have continued to
represent himself at this stage in the proceedings.

91. A working regime of three court days per week (Tues, Wed, Thurs) has been in place since
September 2003. This regime has not been recently re-assessed by the Trial Chamber. No
medical opinion on the current working capacity of the Accused has been requested and it is
unclear as to whether or not an improved regime could have been formulated to protect the

interests of the Accused while fulfilling the duty to ensure a fair and expeditious trial.84

92. It is submitted that the Trial Chamber has a duty to review and reassess the working regime
and physical capabilities of the Accused on a regular basis. Failure to seek medical opinion on
the Acused’s current ability to carry out defence preparations and consider alternative working
regimes at this stage in the proceedings represents a failure by the Trial Chamber to exhaust all
possible avenues in the exercise of its duty to ensure a fair and expeditious trial. The duty to
have full respect for the rights of the Accused and the nature of the rights as minimum
guarantees requires the Trial Chamber to consider all possible ways in which those rights can
be maintained within a workable trial regime. In essence, the Trial Chamber failed to place
before itself all relevant information before making its decision on assignment of counsel and
therefore the exercise of its discretion was unreasonable.

Ground (2)(e)

93. In exercising its discretion to assign counsel, the Trial Chamber gave insufficient weight to
the considerations raised by the Amici Curiae in relation to the problems associated with

assigning counsel to an accused against his will. 85 These problems have been recently
outlined in the Amici Curiae submissions dated 13 August 2004 and can be summarised as
follows:

(i) The defence put forward by counsel will not represent the Accused’s actual
defence in the absence of cooperation and instructions from the Accused.

(ii) There is a likelihood that a significant number of defence witnesses will not
cooperate with assigned counsel.
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(iii) The Accused may refuse to testify as a witness in a trial where the defence case
is presented by assigned counsel. Any antagonism between counsel and the
Accused would prevent a relationship of confidence which is an integral part of the
examination-in-chief of an accused by his counsel.

(iv) The defective way in which the defence may be conducted by an assigned
counsel may constitute grounds of appeal.

(v) The imposition of unwanted counsel upon an unwilling Defendant who refuses to
cooperate may in fact lead to increased stress for a Defendant who continues to
assert his right to self-representation.

(vi) Itis unrealistic to assume that assigned counsel would not require an
adjournment in order to prepare the defence case and an overall defence strategy.
Assigned counsel would not have access to the preparatory work completed by the
Accused and would have to undertake the task of proofing withesses and preparing
exhibit materials from the start. This task in a case of this magnitude would be
considerable. Assignment of counsel would thereby entail a further delay in the
continuation of the trial proceedings.

Ground (2)(f)

94. Once the Trial Chamber had decided to assign counsel, the exercise of its discretion to do
SO was unreasonable in circumstances where it failed to give sufficient consideration to the

possibility of assigning stand-by counsel to assist the Accused to represent himself.86 The Trial
Chamber did not even address this recognised alternative of stand-by counsel in its Reasoned
Decision.

95. In the case of Seselj and Norman, both defendants had asserted that they wished to
represent themselves. In both cases, although for different reasons, stand-by counsel was
assigned to assist the Accused in the exercise of their right to represent themselves. In neither
case has counsel been required to “represent the Accused’ or prepare and examine those
witnesses that counsel deems it appropriate to call. The rights of both Seselj and Norman have
been respected and assisted, as opposed to usurped and replaced.

96. The assignment of stand-by counsel could have enabled the Accused to continue to
represent himself, having assistance available where appropriate. It would also have enabled
the Accused to examine witnesses, put his own defence and present his argument to the Trial
Chamber.

97. If the Accused were to fall ill during the course of the trial, the Trial Chamber would then
have to consider whether it was appropriate for stand-by counsel to continue with the
proceedings in the absence of the Accused.

98. In the circumstances of this case, the Trial Chamber’s decision to assign counsel to
‘represent” the Accused, as opposed to merely “assist” him with his right to represent himself,
creates an unworkable situation in circumstances where instructions have not been provided to
counsel and there is no cooperation between the parties.

Ground (3)
99. The Trial Chamber erred in the further exercise of its discretion in relation to the manner in

which it requires Assigned Counsel to act i.e. by requiring Assigned Counsel to examine the
witnesses first, it being discretionary as to whether the Accused can then examine his witnesses

thereafter.8”

100. The Trial Chamber issued the “Order on the Modalities to be Followed by Court Assigned
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Counsel” on 3 September 2004. The modalities are set out above at paragraph 30 herein. By
requiring the Assigned Counsel to question the witnesses first, the Trial Chamber has placed
the burden of the presentation of the defence case and the questioning of withesses upon the
Assigned Counsel. To allow the Accused to merely ask additional questions at the discretion of
the Trial Chamber, infringes the Accused’s right to examine his witnesses, in circumstances
where the examination conducted by the Assigned Counsel, without instructions from the
Accused, can never accurately reflect his case. If the Trial Chamber had allowed the Accused to
handle and question the witnesses first, with the Assigned Counsel in ‘standby mode’, such a
regime may have lended itself to greater cooperation from the Accused, whilst ensuring that his
defence case had been accurately presented.

101. It is submitted that in order to safeguard the rights of the Accused, the Trial Chamber
should have allowed the Accused to question his witnesses first, should he wish to do so. This
error in the exercise of its discretion in the way in which it assigned counsel to the Accused has
led to a complete breakdown of the Accused’s cooperation within the trial process.

102. It is crucial that justice must not only be done but also seen to be done. The realities of the
situation created by the assignment of counsel to represent the Accused call into question
whether the Accused can ever be said to have been properly represented and whether the
defence presented can ever truly be said to have been his.

Current Position

103. Pursuant to the Trial Chamber’s decision to assign counsel to the Accused, the Assigned
Counsel called the first three witnesses from the Accused’s prioritised witness list filed on 30
August 2004. Before the commencement of the testimony of the first witness, Steven Kay QC
made an application before the Trial Chamber requesting that the Accused be allowed to
examine the witness first. This application was refused. Consequently, the withesses have been
examined by the Assigned Counsel. Thereafter, the Trial Chamber has invited Mr Milosevic to
pose additional questions. Mr Milosevic has refused to question the witnesses and asks that his

rights be returned to him.88

104. The Accused refuses to communicate with the Assigned Counsel. On 15 September 2004,
Assigned Counsel made an application for (i) an adjournment of the proceedings pending the
outcome of this appeal, (ii) that the Accused be medically examined given that the last
examination in relation to his fithess was over 51 days ago and (iii) that he be allowed to
question the witnesses first. All applications were refused by the Trial Chamber. The Chamber
was informed about the lack of withesses for the forthcoming weeks. Thereafter, an
adjournment of four weeks was granted for Assigned Counsel to prepare its case.

105. At the present time, the Assigned Counsel have encountered wholesale refusals to testify
by witnesses on the Accused’s witness list. Consideration is now being given to requests for
subpoenas and binding orders.

Expedited Hearing

106. The Assigned Counsel request an expedited oral appeal hearing to enable the Accused to
make oral representations to the Appeals Chamber given (i) that the Accused has not filed
written submissions throughout the course of the trial, (ii) the fundamental importance of the
issue at stake and (iii) its impact upon the current trial proceedings.

Relief Sought

107. It is respectfully requested that the Appeals Chamber:

(1) Order that the Accused be permitted to represent himself in accordance with his
rights to self-representation protected by Article 21(4)(d) of the Statute.
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Alternatively that the Appeals Chamber:

(2) Substitute the Trial Chamber’s assignment of counsel to represent the Accused
with stand-by counsel to assist the Accused in representing himself;

or
(3) Order the Trial Chamber to reconsider its decision to assign counsel and the

modalities of that assignment in light of the Appeals Chamber’s findings and
observations.

Signed

Steven Kay Q.C.
Gillian Higgins

29 September 2004
London
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